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Here is a brief review of some technical terms and their definitions from the philosophy of law.a 
 
Divine command theory. In this view the source of law is God. Some believe that it is found in divine 
decree—written documents believed to have come from God. This requires special revelation. Others 
believe that no special revelation is required and that God’s law is known through general sources such as 
conscience. 
 
Natural law. In this view law is deduced from the functioning order of the world around us, which may 
include our consciences. If the world order is seen to have its source in God, this is a subcategory of divine 
law It is known from observation and not from revelation in the text. This view is articulated by Paul in 
Romans 1-2. As long as the source of law derives either from God or from the inherent nature of the world, 
society is not free to make its own decisions; there are universal moral truths. 
 
Positivist law. This refers to a system of understanding whereby a body of rules is enforced by those in 
authority in accordance with their will. These rules need not be logical or rational and are not subject to 
being contested on their merit; that is, lack of merit does not negate their authority. No essential link to 
morality is necessary. Positivist law is generally undergirded by means of coercive force (though shared 
values will lead to conformity without resorting to force). It could have its source either in the divine world or 
in the king (or in both when the king is seen as the channel for the divine will), or even in a religious body 
(such as the Pharisees, or those who are responsible for the magisterium, or sharia). This approach to law 
develops in the Hellenistic period and is therefore not reflected in the Old Testament or the ancient Near 
East. 
 
Common law. Once decisions are made about where law comes from (God, nature, governing body) and 
where it is found (divine decree, conscience, codified statues), systems arise for applying law to regulate 
society’s behavior. Common law (sometimes called customary law and generally reflected in case law) 
does not depend on a written code. It depends on the wisdom of the judges to issue rulings that reflect the 
mores and customs of the society. No particular judicial decision determines precedent for future decisions. 
By nature it is incomplete and fluid. Berman draws the distinction that sacred texts, when they are in play, 
serve in common law as a resource for judges to consult, not as a source of statutory law.b New 
circumstances and differing scenarios require revisiting of earlier decisions. Common law involves a system 
of reasoning rather than a code and works best in a largely homogenous social sitting (rather than a 
cosmopolitan or diversified one). 

                                                        
a Information for these definitions and distinctions are drawn from Christine Hayes, What’s Divine About Divine 
Law? Early Perspectives (Princeton, NJ: Princeton University Press, 2015); Roy E. Gane. Old Testament Law for 
Christians: Original Context and Enduring Application (Grand Rapids: Baker Academic, 2017), 25-26; and Joshua A. 
Berman, Inconsistency in the Torah: Ancient Literary Convention and the Limits of Source Criticism (Oxford: Oxford 
University Press, 2017). These definitions were refined through personal conversation with Robert K. Vischer, Dean 
and Mengler Chair in Law, University of St. Thomas Law School, for which I am grateful, though the final 
responsibility remains my own. 
b Berman, Inconsistency, 110. 



 
Statutory law. This is an application of positivist law that results in a codified text that serves as the law of 
the land As positivist law, it originates from an authority and is imposed coercively. It is finite; judgments are 
made according to that which is written in the statutes. Its roots are found in classical Greece, but it 
became standard consensus in the West in the late nineteenth century. 
 
The history of law relative to the Bible can be found in books by Hayes and Berman, already referred to, as 
well as in one by Michael LeFebvre.c The importance of that discussion is twofold: it demonstrates that our 
current perspectives developed relatively recently and that the ancient world di not employ positivist or 
statutory law. 

                                                        
c Michael LeFebvre, Collections, Codes, and Torah: The Re-characterization of Israel’s Written Law (New York: T&T 
Clark, 2006). 


