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TECHNICAL TERMINOLOGY 

 

 
Here is a brief review of some technical terms and their definitions from the philosophy of law.a 
 
Divine command theory. In this view the source of law is God. Some believe that it is found in divine 
decree—written documents believed to have come from God. This requires special revelation. Others 
believe that no special revelation is required and that God’s law is known through general sources such as 
conscience. 
 
Natural law. In this view law is deduced from the functioning order of the world around us, which may 
include our consciences. If the world order is seen to have its source in God, this is a subcategory of divine 
law It is known from observation and not from revelation in the text. This view is articulated by Paul in 
Romans 1-2. As long as the source of law derives either from God or from the inherent nature of the world, 
society is not free to make its own decisions; there are universal moral truths. 
 
Positivist law. This refers to a system of understanding whereby a body of rules is enforced by those in 
authority in accordance with their will. These rules need not be logical or rational and are not subject to 
being contested on their merit; that is, lack of merit does not negate their authority. No essential link to 
morality is necessary. Positivist law is generally undergirded by means of coercive force (though shared 
values will lead to conformity without resorting to force). It could have its source either in the divine world or 
in the king (or in both when the king is seen as the channel for the divine will), or even in a religious body 
(such as the Pharisees, or those who are responsible for the magisterium, or sharia). This approach to law 
develops in the Hellenistic period and is therefore not reflected in the Old Testament or the ancient Near 
East. 
 
Common law. Once decisions are made about where law comes from (God, nature, governing body) and 
where it is found (divine decree, conscience, codified statues), systems arise for applying law to regulate 
society’s behavior. Common law (sometimes called customary law and generally reflected in case law) 
does not depend on a written code. It depends on the wisdom of the judges to issue rulings that reflect the 
mores and customs of the society. No particular judicial decision determines precedent for future decisions. 
By nature it is incomplete and fluid. Berman draws the distinction that sacred texts, when they are in play, 
serve in common law as a resource for judges to consult, not as a source of statutory law.b New 
circumstances and differing scenarios require revisiting of earlier decisions. Common law involves a system 

 
a Information for these definitions and distinctions are drawn from Christine Hayes, What’s Divine About Divine 

Law? Early Perspectives (Princeton, NJ: Princeton University Press, 2015); Roy E. Gane. Old Testament Law for 

Christians: Original Context and Enduring Application (Grand Rapids: Baker Academic, 2017), 25-26; and Joshua 

A. Berman, Inconsistency in the Torah: Ancient Literary Convention and the Limits of Source Criticism (Oxford: 

Oxford University Press, 2017). These definitions were refined through personal conversation with Robert K. 

Vischer, Dean and Mengler Chair in Law, University of St. Thomas Law School, for which I am grateful, though the 

final responsibility remains my own. 

b Berman, Inconsistency, 110. 



of reasoning rather than a code and works best in a largely homogenous social sitting (rather than a 
cosmopolitan or diversified one). 
 
Statutory law. This is an application of positivist law that results in a codified text that serves as the law of 
the land As positivist law, it originates from an authority and is imposed coercively. It is finite; judgments are 
made according to that which is written in the statutes. Its roots are found in classical Greece, but it 
became standard consensus in the West in the late nineteenth century. 
 
The history of law relative to the Bible can be found in books by Hayes and Berman, already referred to, as 
well as in one by Michael LeFebvre.a The importance of that discussion is twofold: it demonstrates that our 
current perspectives developed relatively recently and that the ancient world di not employ positivist or 
statutory law. 
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PERIOD 

(SPONSORING 
KING) 

CENTURY BC LANGUAGE LOCATION 
PROLOGUE/EPI

LOGUE 
CONTENT 

Ur III (ur-Namma 
or Shulgi 

21st Sumerian Ur yes 31 sayings 

Isin-Larsa (Lipit-
Ishtar) 

20th Sumerian Isin yes 38 sayings 

Old Babylonian 
(Dadusha or 
Ibalpiel) 

18th Akkadian Eshunna no 60 sayings 

Old Babylonian 
(Hammurabi) 

18th Akkadian Babylon yes 282 sayings 

Middle Assyrian 
(Tiglath-Pileser I) 

11th Akkadian Assur no 100 sayings 

Neo-Babylonian 7th Akkadian Sippar no 15 sayings 

 
 

 
Table 10.1. Comparison of similar legal sayings in the Bible and ancient Near East 

 

 

SEXUAL RELATIONS IN CITY OR COUNTRY SIDE 

 
a Michael LeFebvre, Collections, Codes, and Torah: The Re-characterization of Israel’s Written Law (New York: 

T&T Clark, 2006). 



Torah (NIV) Deuteronomy 22:23-27 
23 If a man happens to meet in a town a virgin pledged to be married and he sleeps with 
her,24 you shall take both of them to the gate of that town and stone them to death—the 
young woman because she was in a town and did not scream for help, and the man 
because he violated another man’s wife. You must purge the evil from among you. 
25 But if out in the country a man happens to meet a young woman pledged to be married 
and rapes her, only the man who has done this shall die. 26 Do nothing to the woman; she 
has committed no sin deserving death. This case is like that of someone who attacks and 
murders a neighbor, 27 for the man found the young woman out in the country, and 
though the betrothed woman screamed, there was no one to rescue her. 

ANE Hittite 197 
If a man seizes a woman in the mountains (and rapes her), it is the man’s offense, but if 
he seizes her in her house, it is the woman’s offense: the woman shall die. If the woman’s 
husband discovers them in the act, he may kill them without committing a crime. 

GORING OX 
Torah (NIV) Exodus 21:28-29 

28 “If a bull gores a man or woman to death, the bull is to be stoned to death, and its meat 
must not be eaten. But the owner of the bull will not be held responsible. 29 If, however, 
the bull has had the habit of goring and the owner has been warned but has not kept it 
penned up and it kills a man or woman, the bull is to be stoned and its owner also is to be 
put to death. 

ANE If an ox is a gorer and the ward authorities so notify its owner, but he fails to keep his ox 
in check and it gores a man and thus causes his death the owner of the ox shall weigh 
and deliver 40 shekels of silver. 
Hammurabi 251: 
If a man’s ox is a known gorer and the authorities of his city quarter notify him that it is a 
known gorer, but he does not blunt its horns or control his ox, and that ox gores to death 
a member of the awilu-class, he (the owner) shall give 30 shekels of silver. 

WOMAN INTERVENING IN FIGHT BETWEEN MEN 
Torah (NIV) Deuteronomy 25:11-12: 

11 If two men are fighting and the wife of one of them comes to rescue her husband from 
his assailant, and she reaches out and seizes him by his private parts, 12 you shall cut off 
her hand. Show her no pity. 

ANE Assyrian A-8: 
If a woman should crush a man’s testicle during a quarrel, they shall cut off one of her 
fingers. 

FIRST WIFE RIGHTS WHEN MAN TAKES SECOND WIFE 
Torah (NIV) Exodus 21:10-11: 

10 If he marries another woman, he must not deprive the first one of her food, clothing and 
marital rights. 11 If he does not provide her with these three things, she is to go free, 
without any payment of money. 

ANE Hammurabi 148-149: 
If a man marries a woman and later la’bum-disease seizes her and he decides to marry 
another woman, he will not divorce the wife whom la’bum-disease seized; she shall 
reside in quarters he constructs and he shall continue to support her as long as she lives. 
If that woman should not agree to reside in her husband’s house, he shall restore to her 
her dowry that she brought from her father’s house, and she shall depart.  



LOST ANIMAL 
Torah (NIV) Deuteronomy 22:1-3: 

If you see your fellow Israelite’s ox or sheep straying, do not ignore it but be sure to take 
it back to its owner. 2 If they do not live near you or if you do not know who owns it, take it 
home with you and keep it until they come looking for it. Then give it back. 3 Do the same 
if you find their donkey or cloak or anything else they have lost. Do not ignore it. 

ANE Hittite 71: 
If anyone finds an ox, a horse, or a mule, he shall drive it to the king’s gate. If he finds it in 
the country, they shall present it to the elders. The finder shall harness it (i.e., use it while 
it is in his custody). When its owner finds it, he shall take it according to the law, but he 
shall not have the finder arrested as a thief. But if the finder does not present it to the 
elders, he shall be considered a thief. 

BESTIALITY 
Torah (NIV) Leviticus 18:23: 

23 “‘Do not have sexual relations with an animal and defile yourself with it. A woman must 
not present herself to an animal to have sexual relations with it; that is a perversion. 

ANE Hittite 187-188: 
If a man has sexual relations with a cow, it is unpermitted sexual pairing: he will be put to 
death. They shall conduct him to the king’s court. Whether the king orders him killed or 
spares his life, he shall not appear before the king (lest he defile the royal person). [188 
gives similar instruction if the object is a sheep.] 

SORCERY/WITCHCRAFT 
Torah (NIV) Exodus 22:18: 

18 “Do not allow a sorceress to live. 
ANE Assyrian A-47: 

If either a man or a woman should be discovered practicing witchcraft, and should they 
prove the charges against them and find them guilty, they shall kill the practitioner of 
witchcraft. 

WANDERING LIVESTOCK 
Torah (NIV) Exodus 22:5: 

5 “If anyone grazes their livestock in a field or vineyard and lets them stray and they graze 
in someone else’s field, the offender must make restitution from the best of their own field 
or vineyard. 

ANE Hammurabi 57: 
If a shepherd does not make an agreement with the owner of a field to graze sheep and 
goats, and without the permission of the owner of the field grazes sheep and goats on the 
field, the owner of the field shall harvest his field and the shphered who grazed sheep 
and oats on the field without the permission of the owner of the field shall give in addition 
6,000 silas of grain per 18 ikus (of field) to the owner of the field. 

MOVING BOUNDARY MARKERS 
Torah (NIV) Deuteronomy 19:14: 

14 Do not move your neighbor’s boundary stone set up by your predecessors in the 
inheritance you receive in the land the Lord your God is giving you to possess. 
Deuteronomy 27:17: 
17 “Cursed is anyone who moves their neighbor’s boundary stone.” 
Then all the people shall say, “Amen!” 



ANE Assyrian B-8: 
If a man shall incorporate a large border area of his comrade’s (property into his own) 
and they prove the charges against hi and find hi guilty, he shall give a field “triple” that 
which he had incorporated; they shall cut off one of his fingers; they shall strike hi 100 
blows with rods; he shall perform the king’s service one full month. 

 
APODICTIC AND CASUISTIC FORMULATION 

 
On the formal side, it is interesting to note that many of the stipulations in the treaties are apodictic in 
nature (“you shall/shall not”). When the legal collections from the ancient Near East (ANE) were first 
analyzed, it was observed that most of them use a casuistic form (case law, “if someone does X, than Y will 
be the response”). In the Torah, examples of casuistic formulations are found in some of the sections, but 
many others use a variety of other formsa, and the Decalogue, the most well-known collection, uses 
apodictic formulations. We can now see that this combination of apodictic and casuistic in the biblical Torah 
is accounted for when we recognize that it reflects both genres: legal collection and treaty stipulation. It has 
been observed that even though the legal collections use casuistic formulations instead of apodictic ones 
as found in the Decalogue, the subject matter of commandments 5-9 of the Decalogue is addressed in the 
legal collections.b When we turn to the treaty stipulations, however, we can easily find comparable issues 
addressed (except the Sabbath). Often in apodictic formulations. 
 
Thefollowing are examples from treaty stipulations chosen to illustrate parallels with the Decalogue: 
 

• Don’t have any other suzerain.c 

• Respect the image of the suzerain.d 

• Do not speak evilly of the suzerain, and do not hold guiltless those who do.e 

• [nothing comparable] 

• Given honor to the suzerain that your days may be long in your land.f 

• Do not commit murder against any of the people of the suzerain.g 

• Do not engage in sexual behavior with any of the suzerain’s family.h 

• Do not steal what belongs to the suzerain.i 

• Do not swear falsely (violate the oath made to the suzerain). 

• Do not covet what belongs to the suzerain.j 
 

 
a See a convenient compilation of the Hebrew syntactical forms in M. Clark, “Law,” in Old Testament Form 

Criticism, ed. John H. Hayes (San Antonio: Trinity University Press, 1974), 106. 

b Karel van der Toorn, Sin and Sanction in Israel and Mesopotamia: A Comparative Study (Assen, Netherlands: Van 

Gorcum, 1985), has a chapter on each commandment, employing information gleaned from the ANE legal 

collections. 

c Suupiluliuma I and Huqqana, Gary M. Beckman, Hittite Diplomatic Texts, ed. Harry A. Hoffner Jr., 2nd ed., WAW 

7 (Atlanta: Society of Biblical Literature, 1999), par. 2, p.23. 

d Naram-Sin and Elam, Kitchen and Lawrence, Treaty, Law and Covenant, 1:51. 

e Muwattalli II and Alaksandu, Beckman, Hittite Diplomatic Texts, par. 13, p.85 

f Suppiluliuma I and Huqqana, Beckman, Hittite Diplomatic Texts, par. 13, p.85. 

g Ebla and Abarsal, Ktichen and Lawrence, Treaty, Law and Covenant, 1:27. 

h Ebla and Abarsal, Kitchen and Lawrence, Treaty, Law and Covenant, 1:29. 

i Ebla and Abarsal, Kitchen and Lawrence, Treaty, Law and Covenant, 1:27. 

j Murshili II and Manapa-Tarhunta, Beckman, Hittite Diplomatic Texts, par. 7, p. 79. 



None of this is offered to suggest that the Torah is borrowed from ANE documents. As we discussed in 
proposition ten, the issue is not literary indebtedness. Rather, cultural embeddedness influences an 
inclination to use similar genres, though they may be reshaped in the Torah. The Torah may also use stock 
phrases present in the documents created by scribal schools throughout the ANE (in treaties or in legal 
collections).a These comparisons given an improved understanding of what the Torah is (literarily) in light of 
the cultural river in which it is immersed, a unique part of the cultural river but not a replica. 
 

IMPORTANCE OF THE TABERNACLE 
 
In accordance with this interpretation, we might propose the possibility that Yahweh’s ultimate reason for 
coming down to the top of Mount Sinai is not to deliver the Torah; rather, he descends to the 
mountain to inaugurate the construction of the tabernacle as a place of his presence. If this is so 
(and it cannot be proven), the primary objective was not Torah; the tabernacle was not constructed to 
support Torah. The ultimate objective was for God to give instructions for the construction of the tabernacle 
so that Yahweh could come to reside on earth among his people. The covenant is preparatory for the 
tabernacle/temple, and the Torah gives wisdom for living in and retaining the presence of God. This finds 
support in the layout of the book of Exodus, in which the reference to the tablets frames the tabernacle 
instructions. From this we might consider the possibility that the tablets may have included the instructions 
for the tabernacle and perhaps even a diagram of its design. In the ancient Near East, the gods frequently 
gave instructions for the building of temples and also provided diagrams (such as the one pictured on the 
lap of Gudea in a well-known statue from about 2000 BC). In fact, the biblical text refers to God’s provision 
of such a diagram (tabnît; Ex 25:9, 40; 26:30; 27:8; Num 8:4).b We also learn from the Gudea Temple 
dedication cylinder that temple-building instructions and diagrams could represent sworn agreements. On 
this cylinder, Gudea refers to a “firm promise” of the gods, which is represented by the decision to build a 
temple for a dwelling place.c Furthermore, the connection between written instructions and the construction 
of sacred space is found in Esarhaddon’s description of his work at the temple of Ešarra: “I made [it] 
beautiful as the heavenly writing.”d The sworn agreement between Yahweh and Israel might then refer to 
Yahweh’s promise to come to dwell among his people when they prepare an appropriate place for him. All 
this evidence then suggests that in Exodus the tablets were provided, first and foremost, for the building of 
the tabernacle while the Torah serves contingently as instructions for living in proximity to sacred space.e 
This distinction does not mean that none of the Torah instructions were included on the tablets,f but it does 
suggest that we would be remiss to exclude the instructions for the tabernacle from among its contents. 
 

ON OBJECTIVE MORALITY 
 
The concept of objective morality can be defined in a couple different ways. A moral system could be 
designated objective if it finds it source outside of humanity (e.g., divine command theory). Another 

 
a Not unlike boilerplate legal documents today, e.g., house closings or even book contracts. 

b Victor Hurowitz, I Have Built You an Exalted House: Temple Building in the Bible in the Light of Mesopotamian 

and Northwest Semitic Writings (Sheffield, UK: JSOT Press, 1992), 168-70. 

c Otto Edzard Dietz, Gudea and His Dynasty, RIME 3/2 (Toronto: University of Toronto Press, 1997), Cyl B: 24.11-

14, p.101. 

d Hurowitz, I Have Built You an Exalted House, 245. 

e See William Schneidewind, “Scripturalization in Ancient Judah,” in Contextualizing Israel’s Sacred Writings: 

Ancient Literacy, Orality, and Literary Production, ed. Brian B. Schmidt (Atlanta: SBL Press, 2015), 313. 

f Exodus 34:1, 4, 27-29, when read together seem to suggest that at least the “ten words” were included on the 

tablets and that they represent the covenant (bƏrît). 



possible definition allows that such a system could be considered “objective” if it attempted to derive its 
components objectively (i.e., from “pure reason”) rather than subjectively. 
 
In either case, if someone believes that there is objective morality, they have to determine where to get it. 
Given the approach that we have taken in this book, one could not derive objective morality from Torah 
because it does not provide a full moral system. If we have to pick and choose which components to use, it 
is not objective. Furthermore, a moral system cannot be derived from God’s revelation of his character 
because not enough of God’s character is revealed for us to derive a full morality. Even the glimpses of 
moral insight that the text does contain do not carry the authority of God because authority is tied to context 
and the context of the insights is not to define a moral system. Finally, the problem with deriving morality 
from nature/conscience is that such an approach leaves too many gaps and ambiguities; the observers of 
nature and experiencers of conscience are themselves human, and so their insights cannot really claim to 
transcend humanity. In the end we have to pick and choose which human insights about nature or which 
human experiences of conscience will guide our moral conclusions, and which will not. 
 
Morality may well find anchors in all these sources, but none is complete and our use of each is selective, 
so no objectivity. An objective moral system based on the Bible is simply impossible to produce. 
Whether an objective moral system based on something else can be produced is a question for 
philosophers not exegetes. However, even if someone were to conclude that there is no objective 
morality (as defined above), that is not the same as saying there is no morality, that right and wrong have 
no meaning. Of course there is morality, but if it does not have an identifiable source outside of humanity 
from which it can be objectively derived, we have to come at the question from a different direction.  
 
Regardless of where right and wrong come from, no one is free to make an individual morality. Morality is 
a function of communities, not individuals. Every community desires order, and morality entails 
establishing behavior, customs, and traditions as well as social norms and taboos that preserve order. 
 
We do have moral obligations, and we have no reason to think they are not grounded in God. Moral 
obligation may depend on God ontologically whether or not someone believes in God and whether or not 
morality can be objectively determined. Some suggest that God can be considered a moral authority 
without believing that we can objectively determine the shape of morality.a 
 
Given this ontological understanding, we could say that there is no uniquely Christian morality, any more 
than there is a uniquely Christian cosmic geography, and for the same reasons (addressed below and in 
proposition nineteen). Whether morality is objective or subjective, morality is a part of reality, just like the 
structures and arrangement of the cosmos are part of reality. A Christian who happens to be a physicist 
can examine the structures of the cosmos and understand how they work, or perhaps even correct the 
consensus. Likewise, a Christian who happens to be an ethicist can examine morality and understand how 
it works, or perhaps correct the consensus. But in neither case will anything in the Bible or any work of the 
Spirit (except perhaps subliminally) help them to do so. Our particular morality is a product of our cognitive 
environment, just as our particular physical cosmology also is; it represents something we have to work 
within, not something we have to create. The task of the church is not to determine rightness and 
wrongness; the task of the church is to make disciples, which it can only do by both maintaining the 
integrity of its identity (regardless of what the culture thinks is right or wrong) and by being careful not to 

 
a Evans, God and Moral Obligation, 2, 21. 



make itself unnecessarily offensive to the surrounding culture (that is, in light of what a particular culture 
thinks is right and wrong). 
 


